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3T /ORDER

PER MAHAVIR SINGH, JM:

This appeal by the assessee is arising out of the order of
Commissioner of Income Tax (Appeals)-13, Mumbai [in short CIT(A)], in
appeal No. CIT(A)-13/DCIT-7(3)(1)/855/2015-16 dated 30.01.2017. The
assessment was framed by the Dy. Commissioner Of Income Tax, Circle-
7(3)(1), Mumbai (in short ‘DCIT’/ ‘AQ’) for the A.Y. 2012-13 vide order
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dated 26.03.2015 under section 143(3) of the Income Tax Act, 1961
(hereinafter ‘the Act’).

2. The only issue in this appeal of Revenue is against the order of
CIT(A) deleting the disallowance of expenses relatable to exempt income
under section 14A of the Act read with Rule 8D of the Income Tax Rules,
1962 (hereinafter the ‘Rules’). For this assessee has raised the following

three grounds: -

“1. On the facts and in the circumstances of the
case and in law, the Ld. CIT(A) erred in deleting the
disallowance of Rs. 3,42,91,368/- made by the
Assessing Officer u/s.14A of the Income Tax
Act, 1961 read with Rule SD of Income Tax
Rules,1962,without appreciating the facts brought
out by the Assessing Officer and considering the
fact that Section 14A was intended to cover those
situation where there is a possibility of exempt
income being earned in future and it is not
necessary for exempt income to have been included
in the income of a particular year for the

disallowance to be triggered.

2. On the facts and in the circumstances of the
case and in law, the Ld. CIT (A) erred in deleting the
disallowances of Rs. 3,42,91,368/- u/s.14A of the
Act read with Rule 8D of the Rules without
considering CBDT Circular No0.5/2014 dated
11.02.2014 on the issue involved.

3. On the facts and in the circumstances of the
case and in law, the Ld. CIT (A) erred in deleting the
disallowance of Rs.3,42,91,368/-determined as per
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computation envisaged in rule SD after invoking

provisions of Section 14A of the Act.”

3. Briefly stated facts are that the AO has noted the fact that the
assessee has not earned any exempt income during the year and he
recorded the fact that during the year under consideration the assessee
has not shown any dividend income received on the investments.
However, the investments made by the assessee had potential of earning
exempt income. As the assessee has not earned any exempt income and
not claimed any exempt in the return of income, we find that this issue is
now covered by the decision of Hon’ble Bombay High Court, Nagpur
Bench in the case of Pr. CIT vs. Ballarpur Industries Limited in Income
Tax Appeal No. 51 of 2016 has considered this issue and finally following
the judgment of Hon’ble Delhi High Court in the case of Cheminvest
Limited vs. CIT (2015) 378 ITR 33 (Delhi) held as under: -

“On hearing the learned Counsel for the Department
and on a perusal of the impugned orders, it appears
that both the Authorities have recorded a clear
finding of fact that there was no exempt income
earned by the assessee. While holding so, the
Authorities relied on the judgment of the Delhi High
Court in Income Tax Appeal No. 749/2014, which
holds that the expression “does not form part of the
total income” in Section 14A of the Income Tax Act,
1961 envisages that there should be an actual
receipt of the income, which is not includible in the
total income, during the relevant previous year for
the purpose of disallowing any expenditure incurred
in relation to the said income. The Income Tax
Appellate Tribunal held that the provisions of
Section 14A of the Income Tax Act, 1961 would not

apply to the facts of this case as no exempt income
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was received or receivable during the relevant
previous year. It is not the case of the Assessing
Officer that any actual income was received by the
assessee and the same was includible in the total
income. In the facts of the case, the Authorities held
that since the investments made by the assessee in
the sister concerns were not the actual income
received by the assessee, they could not have been

included in the total income.”

4, Since the issue is covered by the decision of Hon’ble Bombay High
Court in the case of Ballarpur Industries Limited (supra) and the fact that
the assessee has not earned any exempt income and not claimed any
exempt income in the return of income during the previous year relevant
to this assessment year, no disallowance can be attributed to the exempt
income. Hence, we confirm the order of CIT(A) deleting the disallowance.

This issue of Revenue’s appeal is dismissed.
5. In the result, the appeal of Revenue is dismissed.

Order pronounced in the open court on 21-08-2018.

Sd/- Sd/-
(T, . YT /N.K. PRADHAN) (FETAR & /MAHAVIR SINGH)
(T Ge&T /| ACCOUNTANT MEMBER) (AT e/ JUDICIAL MEMBER)

7§, AT/ Mumbali, Dated: 21-08-2018
a9 WK, a.fAs e / Sudip Sarkar, Sr.PS
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